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Thank you for sharing your analysis with me.  Please note that my reference to the Rules of Professional 
Conduct was not intended to suggest that the statements attributed to Colonel Davis had run afoul of 
those rules.  Rather, the reference was intended to demonstrate that when assigned to represent an 
individual client, a judge advocate has unique responsibilities.  The statements attributed to Colonel Davis 
appeared to suggest that Major Mori acted improperly by purportedly making statements that would be 
impermissible for commission prosecutors or other military officers to make.  Rule 5.4 refutes any such 
suggestion.  Thus, my point was not to imply that anyone had violated the rules of professional conduct; 
rather, my point was that Major Mori had not. 
 
Respectfully. 
Dwight Sullivan 
Col, USMCR 
Chief Defense Counsel 
Office of Military Commissions 
 
 
CAUTION:  Information contained in this message may be protected by the attorney/client, attorney work 
product, deliberative process or other privileges.  Do not disseminate further without approval from the 
Office of the DoD General Counsel. 
 
-------------------------- 
Sent from my BlackBerry Wireless Handheld 
 
-----Original Message----- 
From: Patterson Mark H Lt Col AF/JAU <Mark.Patterson@pentagon.af.mil> 
To: Sullivan, Dwight, COL, DoD OGC <sullivad@dodgc.osd.mil> 
CC: Crawford, Susan, Hon, DoD OGC <crawfors@dodgc.osd.mil>; Hemingway, Thomas, BG, DoD OGC 
<hemingwt@dodgc.osd.mil>; Davis, Morris, COL, DoD OGC <davism@dodgc.osd.mil>; Dapper James H 
LtCol AF/JA <JamesH.Dapper@pentagon.af.mil> 
Sent: Mon Mar 12 08:46:40 2007 
Subject: Criticism of Statements Made by Colonel Morris Davis 
 
Col Sullivan-- I am the Chief of Professional Responsibility the Air Force JAG Corps.  (We met at last 
October's Air Force "Keystone Conference" in Orlando, Florida, as I was assisting with travel 
arrangements.)  I recently received a copy of an email you sent to the Appointing Authority for the Office 
of Military Commissions regarding statements made by Air Force Col Morris Davis, Chief Prosecutor, in 
connection with the Hicks prosecution.  I considered your email under the Air Force Rules of Professional 
Conduct.  Please see the attached letter for my analysis.  Thank you for sharing your concerns and 
please let me know if I can be of any assistance.  I will send the original directly. 
 <<Sullivan Letter - Davis Complaint.pdf>> V/R Mark Patterson 
 
MARK H. PATTERSON, Lt Col, USAF 
Chief, Professional Responsibility Division (AF/JAU) 
1501 Wilson Blvd., 8th Floor 
Arlington VA 22209 
703-696-9029 (DSN Prefix: 426) 
Fax: 703-696-4235 
Cell: 202-528-1906 
FOR OFFICIAL USE ONLY 
This electronic transmission contains personal information protected by the Privacy Act of 1974 and may 
not be redistributed except in accordance with the Act.  If you receive this message in error, please notify 
the sender by reply e-mail and delete all copies of this message. 
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that right does not extend to perjury (see also Rule 1.2).  Counsel must know his or her client has been 
untruthful.  Suspicion is not enough.  See Nix v. Scurr, 744 F.2d 1323,1328 (8th Cir. 1984), rev'd on other 
grounds, Nix v. Whiteside, supra.  See United States v Polk, 32 M.J. 150 (C.M.A. 1991).  Situations where a 
client commits perjury in court are relatively rare.  Lawyers should make full use of the hierarchy of methods 
to dissuade the client from lying before the extreme dilemma of perjury and the obligation to disclose arises.  
(See Rule 1.16, Standard 4-7.7, and Standard 6-2.5.) 
 
 The term "legal authority in the controlling jurisdiction" in (a)(3) refers to Air Force or Department of 
Defense regulations or directives, the MCM, opinions by military appellate courts, or similar authorities. 
 
Rule 3.4.  FAIRNESS TO OPPOSING PARTY AND COUNSEL 
 
 A lawyer shall not: 
 
 (a)  unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal a 
document or other material having potential evidentiary value.  A lawyer shall not counsel or assist another 
person to do any such act; 
 
 (b)  falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness 
that is prohibited by law; 
 
 (c)  knowingly disobey an obligation under the rules of a tribunal, except for an open refusal based 
on an assertion that no valid obligation exists; 
 
 (d)  in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent 
efforts to comply with a legally proper discovery request by an opposing party; 
 
 (e)  in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not 
be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a 
witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of 
a civil litigant, or the guilt or innocence of an accused; or 
 
 (f)  request a person other than a client to refrain from voluntarily giving relevant information to 
another party unless: 
 
  (1)  the person is a relative or an employee or other agent of a client; and 
 
  (2)  the lawyer reasonably believes that the person's interests will not be adversely affected 
by refraining from giving such information. 
 
DISCUSSION 
 
 Rule 3.4(f) permits Air Force lawyers to advise officials, members, and employees of the Air Force 
to refrain from giving information to another party, especially when the individual’s interests coincide with 
those of the Air Force.  (See Rule 1.13 and Rule 4.2.) 
 
Rule 3.5.  IMPARTIALITY AND DECORUM OF THE TRIBUNAL 
 
 A lawyer shall not: 
 
 (a)  [Modified]  seek to influence a judge, court or board member, prospective court or board 
member, or other official by means prohibited by law; 
 
 (b)  communicate ex parte with such a person except as permitted by law; or 
 
 (c)  engage in conduct intended to disrupt a tribunal. 

TJS-2, AF Rules of Prof Conduct and Standards for Civility                             Attachment 1, Page 14 of 24 
AF Rules of Prof Conduct, 17 Aug 05 

 

morim
Text Box
Attachment F



OPR: 
AF/JAU

 
 

 
TJAG POLICY MEMORANDUM:  TJAGC Standards - 2 

 
Air Force Rules of Professional Conduct and Standards for 

Civility in Professional Conduct 
 

17 Aug 05

 
1.  Summary.  This policy memorandum transmits the Air Force Rules of Professional Conduct (AFRPC 
or the Rules) and the Air Force Standards for Civility in Professional Conduct (Standards for Civility). 
 
2.  Background.   
 

a.  Air Force Rules of Professional Conduct.   The Rules have been specifically adapted to the 
unique needs and demands of Air Force legal practice.  Although counsel are still obligated to their licensing 
bar authorities, the Rules govern Air Force practice.  They were adapted from the American Bar Association 
Model Rules of Professional Conduct in order to minimize inconsistent ethical requirements.  However, when 
there is a difference between state rules and the Air Force Rules, the Air Force provisions will control. 
 

b.  Air Force Standards for Civility in Professional Conduct.  Along with our obligation to 
represent clients zealously, we must also fulfill our responsibilities to the administration of justice.  
Civility—treating others with courtesy, consideration, and mutual respect, regardless of the cause they 
espouse—enhances the dignity of the profession of law and the satisfaction of all who are affected by it. 
Incivility to counsel, adverse parties, judges, administrative personnel, and other participants in the legal 
process, undermines the administration of justice, diminishes respect for the legal profession and for the 
results of our judicial system, and can delay or deny justice.  We are indebted to the Federal Bar 
Association and the District of Columbia Bar for their work on these standards.   
 
3.  Applicability.  The Rules and the Standards for Civility apply to all military and civilian lawyers, 
paralegals, and nonlawyer assistants in The Judge Advocate General's Corps (TJAGC).  This includes host 
nation lawyers, paralegals, and other personnel employed overseas by the Department of the Air Force, to 
the extent the Rules and the Standards for Civility are not inconsistent with their domestic law and 
professional standards.  They also apply to all lawyers, paralegals and nonlawyer assistants who practice in 
Air Force courts and other proceedings, including civilian defense counsel (and their assistants) with no other 
connection to the Air Force.  Staff judge advocates and Air Force military defense counsel working with 
defense counsel from outside the Air Force should ensure outside counsel are aware of the Rules and the 
Standards for Civility and have ready access to them. 
 
Approved 17 August 2005 by: 
 
JACK L. RIVES, Major General, USAF 
Deputy Judge Advocate General 
Performing Duties of The Judge Advocate General 
10 U.S.C. §8037 
 
2 Attachments:  
1.  Air Force Rules of Professional Conduct 
2.  Air Force Standards for Civility in Professional Conduct  
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AIR FORCE STANDARDS FOR 
CIVILITY IN PROFESSIONAL CONDUCT1

17 August 2005 
 
PRINCIPLES OF GENERAL APPLICABILITY: 
LAWYERS’ DUTIES TO OTHER COUNSEL, PARTIES, AND THE JUDICIARY 
 
 General Principles: 
 
 1.  In carrying out our professional responsibilities, we will treat all participants in the legal 
process, including counsel and their staffs, parties, witnesses, judges, court personnel, and other staff, in 
a civil, professional, and courteous manner, at all times and in all communications, whether oral or 
written.  We will refrain from acting upon or manifesting racial, gender, or other bias or prejudice toward 
any participant in the legal process.  We will treat all participants in the legal process with respect. 
 
 2.  Except within the bounds of fair argument in pleadings or in formal proceedings, we will not 
reflect in our conduct, attitude, or demeanor, our clients' ill feelings, if any, towards other participants in 
the legal process. 
 
 3.  We will not, even if called upon by a client to do so, engage in offensive conduct directed 
toward other participants in the legal process; nor will we abuse other such participants in the legal 
process.  Except within the bounds of fair argument in pleadings or in formal proceedings, we will abstain 
from directing disparaging personal remarks or acrimony toward such participants and treat adverse 
witnesses and parties with fair consideration.  We will encourage our clients to act civilly and respectfully 
to all participants in the legal process. 
 
 4.  We will not encourage or authorize any person under our control to engage in conduct that 
would be inappropriate under these standards if we were to engage in such conduct. 
 
 5.  We will not bring the profession into disrepute by making unfounded accusations of 
impropriety or making ad hominem attacks on counsel, and, absent good cause, we will not attribute bad 
motives or improper conduct to other counsel. 
 
 6.  While we owe our highest loyalty to our clients, we will discharge that obligation in the 
framework of the judicial system in which we apply our learning, skill, and industry, in accordance with 
professional norms.  In this context, we will strive for orderly, efficient, ethical, fair, and just disposition of 
litigation, as well as disputed matters that are not, or are not yet, the subject of litigation, and for the 
efficient, ethical, and fair negotiation and consummation of all transactions. 
 
 7.  The foregoing General Principles apply to all aspects of legal proceedings, both in the 
presence and outside the presence of a court or tribunal. 
 
 Scheduling Matters: 
 
 8.  We will endeavor to schedule dates for trials, hearings, depositions, meetings, negotiations, 
conferences, vacations, seminars, and other functions to avoid creating calendar conflicts for other 
participants in the legal process, provided our clients' interests will not be adversely affected. 
 
 9.  We will notify other counsel and, if appropriate, the court or other persons, at the earliest 
possible time when hearings, depositions, meetings, or conferences need to be canceled or postponed.  
Early notice avoids unnecessary travel and expense and may enable the court and the other participants 
in the legal process to use the previously reserved time for other matters. 

                                                           
1 Adapted with the consent of the Federal Bar Association, in conjunction with the District of Columbia 
Bar, from standards published in 1996 
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 10.  We will agree to reasonable requests for extensions of time and for waiver of procedural 
formalities, provided our clients' interests will not be adversely affected. 
 
 11.  We will not request an extension of time for the purpose of unjustified delay. 
 
PRINCIPLES PARTICULARLY APPLICABLE TO LITIGATION 
 
 Procedural Agreements: 
 
 12.  We will confer with opposing counsel about procedural issues that arise during the course of 
litigation, such as requests for extensions of time, discovery matters, pre-trial matters, and the scheduling 
of meetings, depositions, hearings, and trial.  We will seek to resolve by agreement such procedural 
issues that do not require court order.  For those that do, we will seek to reach agreement with opposing 
counsel before presenting the matter to the court. 
 
 13.  We accept primary responsibility, after consultation with the client, for making decisions 
about procedural agreements.  We will explain to our clients that cooperation between counsel in such 
matters is the professional norm and may be in the client's interest.  We will explain the nature of the 
matter at issue in any such proposed agreements and explain how such agreements do not compromise 
the client's interests. 
 
 Discovery: 
 
 14.  We will not use any form of discovery or discovery scheduling to harass, create unjustified 
delay, increase litigation expenses, or for any other improper purpose. 
 
 15.  We will make good faith efforts to resolve by agreement any disputes with respect to matters 
contained in pleadings, discovery requests, and objections. 
 
 16.  We will not engage in any conduct during a deposition that would not be appropriate if a 
judge were present.  Accordingly, we will not obstruct questioning during a deposition or object to 
deposition questions, unless permitted by the applicable rules to preserve an objection or privilege, and 
we will ask only those questions we reasonably believe are appropriate in discovery under the applicable 
rules. 
 
 17.  We will carefully craft document production requests so they are limited to those documents 
we reasonably believe are appropriate under the applicable rules.  We will not design production requests 
for the purpose of placing an undue burden or expense on a party. 
 
 18.  We will respond to document requests reasonably and in accordance with what the 
applicable rules require.  We will not interpret a request in an artificially restrictive manner to avoid 
disclosure of relevant and non-privileged documents.  We will not produce documents in a manner 
designed to hide or obscure the existence of particular documents. 
 
 19.  We will carefully craft interrogatories so they are limited to those matters we reasonably 
believe are appropriate under the applicable rules, and we will not design them for the purpose of placing 
an undue burden or expense on a party. 
 
 20.  We will respond to interrogatories reasonably and in accordance with what the applicable 
rules require.  We will not interpret interrogatories in an artificially restrictive manner to avoid disclosure of 
relevant and non-privileged information. 
 
 21.  We will base our discovery objections on a good faith belief in their merit.  We will not object 
solely for the purpose of withholding or delaying the disclosure of properly discoverable information. 
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 22.  During discovery, we will not engage in acrimonious conversations or exchanges with 
opposing counsel, parties, or witnesses.  We will advise our clients to conduct themselves in accordance 
with these provisions.  We will not engage in undignified or discourteous conduct that degrades the legal 
proceeding. 
 
 Sanctions: 
 
 23.  We will not seek court sanctions or disqualification of counsel unless reasonably justified by 
the circumstances determined after conducting a reasonable investigation, which includes attempting to 
confer with opposing counsel. 
 
 Lawyers' Duties to the Court: 
 
 24.  We recognize that the public's perception of our system of justice is influenced by the 
relationship between lawyers and judges, and that judges perform a symbolic role.  At the same time, 
lawyers have the right and, at times, the duty to be critical of judges and their rulings.  Thus, in all 
communications with the court, we will speak and write civilly.  In expressing criticism of the court to any 
tribunal, we shall use language that is respectful of courts or tribunals, the system of justice, and the 
symbolism that these represent. 
 
 25.  We will not engage in conduct that offends the dignity or decorum of judicial or administrative 
proceedings, brings disorder or disruption to the courtroom or tribunal, or undermines the image of the 
legal profession. 
 
 26.  We will advise clients and witnesses to act civilly and respectfully toward the court, educate 
them about proper courtroom decorum, and, to the best of our ability, prevent them from creating disorder 
or disruption in the courtroom. 
 
 27.  We will not knowingly misrepresent, mischaracterize, misquote, or miscite facts or authorities 
and will immediately make any clarifications and corrections as these become known to us. 
 
 28.  We will not degrade the intelligence, ethics, morals, integrity, or personal behavior of others, 
unless such matters are legitimately at issue in the proceeding. 
 
 29.  We will act and speak civilly and respectfully to the judge's staff, the courtroom and tribunal 
staff, and other court or tribunal personnel, with an awareness that they, too, are an integral part of the 
judicial system.  We will also advise clients and witnesses to act civilly and respectfully toward these 
participants in the legal process. 
 
 30.  We recognize that judicial resources are scarce, that court dockets are crowded, and that 
justice is undermined when cases are delayed and/or disputes remain unresolved.  Therefore, we will be 
considerate of the time constraints and pressures on the court and court staff inherent in their efforts to 
administer justice. 
 
 31.  We recognize that tardiness and neglect show disrespect to the court and the judicial system.  
Therefore, we will be punctual and prepared for all court appearances so that all hearings, conferences, 
and trials may commence on time and proceed efficiently.  We will also educate clients and witnesses 
concerning the need to be punctual and prepared.  If delayed, we will promptly notify the court and 
counsel, if at all possible. 
 
 32.  Before dates for hearings or trials are set, or, if that is not feasible, immediately after such a 
date has been set, we will attempt to verify the availability of necessary participants and witnesses so we 
can promptly notify the court of any likely problems. 
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 33.  We will avoid ex parte communications with the court or tribunal, including the judge's staff, 
on pending matters, in person (whether in social, professional, or other contexts), by telephone, or in 
letters or other forms of written communication, unless such communications relate solely to scheduling 
or other non-substantive administrative matters, or are made with the consent of all parties, or are 
otherwise expressly authorized by law or court rule. 
 
 Judges' Duties to Lawyers and Others: 
 
 34.  We will be courteous, respectful, and civil to lawyers, parties, agency personnel, and 
witnesses.  We will maintain control of the proceedings, recognizing that we have both the obligation and 
the authority to ensure that judicial proceedings are conducted with dignity, decorum, and courtesy. 
 
 35.  We will not employ hostile, demeaning, or humiliating words in opinions or written or oral 
communications with lawyers, parties, or witnesses. 
 
 36.  We will be punctual in convening hearings, meetings, and conferences; if delayed, we will 
notify counsel as promptly as possible. 
 
 37.  In scheduling hearings, meetings, and conferences, we will be considerate of time schedules 
of lawyers, parties, witnesses, and of other courts.  We will inform counsel promptly of any rescheduling, 
postponement, or cancellation of hearings, meetings, or conferences. 
 
 38.  While endeavoring to resolve disputes efficiently, we will be considerate of the time 
constraints and pressures imposed on lawyers by the exigencies of litigation practice.  We will make all 
reasonable efforts to decide promptly any matters presented to us for decision. 
 
 39.  We recognize that a lawyer has a right and duty to present a cause fully and properly, and 
that a litigant has a right to a fair and impartial hearing.  Within the practical limits of time, we will allow 
lawyers to present proper arguments, to make a complete and accurate record, and to present a case 
free from unreasonable or unnecessary judicial interruption. 
 
 40.  We will not impugn the integrity or professionalism of any lawyer on the basis of the clients 
whom, or the causes which, a lawyer represents. 
 
 41.  We will do our best to ensure that court personnel act civilly towards lawyers, parties, and 
witnesses. 
 
 42.  At an appropriate time and in an appropriate manner, we will bring to a lawyer’s attention 
conduct which we observe that is inconsistent with these standards. 
 
 Judges' Duties to Each Other: 
 
 43.  We will treat other judges with courtesy and respect. 
 
 44.  In written opinions and oral remarks, we will refrain from personally attacking, disparaging, or 
demeaning other judges. 
 
 45.  We will endeavor to work cooperatively with other judges with respect to the availability of 
lawyers, witnesses, parties, and court resources. 
 
OTHER GENERAL PRINCIPLES  
 
 46.  We will not knowingly misrepresent or mischaracterize facts or authorities or affirmatively 
mislead another party or its counsel in negotiations, and will immediately make any clarifications and 
corrections as these become known to us. 
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 47.  We will not engage in personal vilification or other abusive or discourteous conduct in 
negotiations.  We will not engage in acrimonious exchanges with opposing counsel or parties at the 
negotiating table.  We will encourage our clients to conduct themselves in accordance with these 
principles. 
 
 48.  We will honor all understandings with, and commitments we have made to, other lawyers.  
We will stand by proposals we have made in negotiations, unless newly received information or 
unforeseen circumstances provide a good faith basis for rescinding them, and we will encourage our 
clients to conduct themselves in accordance with this principle. 
 
 49.  We will not make changes to written documents under negotiation in a manner calculated to 
cause the opposing party or counsel to overlook or fail to appreciate the changes.  We will clearly and 
accurately identify for other counsel and parties all changes that we have made in documents submitted 
to us for review. 
 
 50.  In memorializing oral agreements the parties have reached, we will do so without making 
changes in substance and will strive in good faith to state the oral understandings accurately and 
completely.  In drafting proposed agreements based on letters of intent, we will strive to draft documents 
that fairly reflect the agreements of the parties. 
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