








SUBIJECT:  Request for Withdrawal and Dismissal of Charges in the case of United States v.
Mohammed Kamin

13.  Itis our belief that nothing short of the legitimacy of the military commissions is at stake
in this request. Despite the fact that Mr. Kamin is not a “high value detainee,” nor a case of
elevated public interest, his rights must be vigorously protected and enforced the same as all
other persons who face criminal charges. You have the authority to withdraw and dismiss the
charges. See RM.C. 401. We respectfully urge you to immediately exercise your authority and
promptly take action on this request to avoid further delaying the inevitable regarding these
charges. Any additional forward movement on this case, under these circumstances, is unj ust
and inefficient.

14.  Mr. Kamin suffers prejudice and irreparable harm by the charges remaining pending.
Despite the fact that the Guantanamo Review Task Force stated that it would give priority in its
review to those detainees with charges pending, we do not believe that Mr. Kamin’s case has
even been scheduled for a “vote” on the recommendations of the Task Force or the Review
Panel.* Undoubtedly, the fact that he has charges pending reduces the likelihood that his case
will be thoroughly reviewed and considered for transfer and release. Indeed, the protocol
governing cases referred for possible prosecution includes “any pending charges™ as a factor to
be considered. See Policy TF Memo, Tab A, § 2.A.

15.  “While some delay in fashioning new procedures is unavoidable, the costs of delay can
no longer be borne by those who are held in custody.” Boumediene v. Bush, 128 S.Ct. 2229,
2275 (2008). In furtherance of an expeditious review of this matter, as required by the U.S.
Supreme Court, and, if denied, to ensure the defense will have adequate time to seck relief in
other forums at the earliest possible date, we respectfully request that a response be provided
no later than Monday, 17 August 2009. We will treat a failure to respond by that date as a
denial of this request.

16.  We invite any questions or requests for additional information. We may be reached at:
(LCDR Federico) - (703) 696-9237; Richard Federicoosd.mil; (CPT West) - (703) 696-9490 x
174; Clay, Westiwosd.mil.

By: | L . By: , /7
LCDR Rlchard E. N [ edcrlco. JAGC, USN CPT C]ay M. West; J A USAR
Detailed Defense Counsel for Detailed Defense Counsel for
Mr. Mohammed Kamin Mr. Mohammed Kamin

Ce:

Hon. Jeh Johnson, Do) General Counsel

* This assertion is based upon our review of the Panel Vote Matrix and may be easily verified by the Task Force or
Review Panel.
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DOD lawyer hedges on closing Gitmo by January

By LARA JAKES
Associated Press Writer

The Pentagon's top lawyer on Thursday said the Obama administration remains committed
to closing the Guantanamo Bay prison by early next year but stopped short of assuring it
will happen.

Pentagon general counsel Jeh Johnson's comments came as Congress weighs how to
revamp a military court system - a key part of President Barack Obama's pledge to close
Guantanamo by Jan. 22.

A number of legal questions remain on how to prosecute and detain the 226 suspected al-
Qaida, Taliban and foreign fighters currently held at the U.S. military prison in Cuba. That
has cast doubt on whether the Obama administration can resolve the questions in just over
four months, and prompted top Republicans in Congress to demand that the prison stay
open for now. '

Johnson told a national security panel of American Bar Association lawyers that there are
many issues involved in closing Guantanamo Bay and transferring detainees elsewhere.

"But we all remain committed to doing this, and we remain committed to doing this on the
deadline that the president set," Johnson said. "But there are many challenges."

Underscoring those challenges, Johnson also said he hoped that legislation to overhaul the
Bush-era military commissions court system would be completed by the end of this month.

In brief remarks to The Associated Press, Johnson cautioned that administration lawyers
are still at odds with a Senate plan that defines providing material support to terrorists as a
war crime. :

Material support is a federal crime, but the charge was elevated to a laws of war violation in
the 2006 Military Commissions Act pushed by then-President George W. Bush. The issue is
important because it will determine what kind of court some of the Guantanamo detainees
will be tried in. The government wants to resolve it before deciding to which U.S. prisons the
detainees can be moved.

"We don't believe that material support is a law of war offense," Johnson said. "That's still
our position. Material support is still in the bill. Don't know how that's going to end up."

Meanwhile, the government faces a deadline next Thursday to continue with several key

military commissions cases that have been on hold while the administration continues to
work on revising the commissions law and closing the detention center. Pentagon lawyers
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could simply ask for another extension and keep the cases on hold.

Speaking on the eve of the Sept. 11, 2001, attacks, Johnson described the administration's
struggle to follow legal and moral guidelines when dealing with terror detainees while
protecting America from al-Qaida.

Ultimately, he said, the government must ensure that U.S. laws follow what he called
American values that do not allow cruel or degrading treatment of detainees - and that
military troops and interrogators alike clearly understand those rules.

"There are no easy answers to the questions that we face," Johnson said. "But I'd like you
all to be patient with us. We are doing our best."

Associated Press Writer Devlin Barrett in Washington contributed to this report.

© 2009 Miami Herald Media Company. All Rights Reserved.
http://www.miamiherald.com
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL
OFFICE OF MILITARY COMMISSIONS

11 September 2009
MEMORANDUM FOR THE CONVENING AUTHORITY

SUBJECT:  Second Request for Withdrawal and Dismissal of Charges in case of
United States v. Mohammed Kamin

Ref: (a) Memorandum for LCDR Federico and Capt West, Subj: U.S. v. Kamin: Response
to Request to Withdraw and Dismiss the Charges, dated 31 July 2009

Encl: (1) Lara Jakes, “DOD Lawyer Hedges on Closing Gitmo by January,” The Miami
Herald, Sept. 10, 2009

1. In reference (a), you denied a defense request to withdraw and dismiss the charges
against Mr. Kamin. The original request was premised upon the July 2009 testimony before
Congress of senior representatives of the Departments of Defense and Justice that Material
Support for Terrorism, the only charge levied against Mr. Kamin, is not a law of war offense. In
the interests of justice, fundamental fairness, and judicial economy, the defense respectfully
requestsl you reconsider your prior conclusion and withdraw and dismiss the charge against Mr.
Kamin.

2. On 10 September 2009, the Hon. Jeh Johnson reaftirmed and solidified the executive
branch’s position regarding material support by stating to the national security panel of the
American Bar Association, “[w]e don’t believe that material support is a law of war offense.
That’s still our position.” See Lara Jakes, “DOD Lawyer Hedges on Closing Gitmo by January,”
The Miami Herald, Sept. 10, 2009 (Enclosure 1). There is no doubt or ambiguity that the official
position of the Department of Defense is that material support is not a violation of the law of
war.> Thus the Government cannot establish jurisdiction in this case because, “[a]t a minimum,
the Government must make a substantial showing that the crime for which it seeks to try a
defendant by military commission is acknowledged to be an offense against the law of war.”
Hamdan v. Rumsfeld, 126 S.Ct. 2749, 2780 (2006).

3. In your denial, reference (a), you stated your conclusion that “it is reasonable to proceed
with material support charges in military commissions unless or until Congress removes the
offense from the Military Commissions Act or an appellate court rules in an appropriate case that
the offenses are not violations of the law of war.” The defense respectfully disagrees with this
conclusion. The scenario you propose envisions uniformed military prosecutors, employees of

! Detailed defense counsel submit this request solely under the authority provided by the Commission on 21 May
2008 that detailed defense counsel shall represent the accused in this case and engage in the discovery process. The
Commission ordered detailed defense counsel to represent Mr. Kamin because “the statute requires it.” See
Transcript of Hearing 1CO United States v. Kamin, May 21, 2008 (Draft), pg. 42. CPT West was detailed to the
case on 29 January 2009.

? Lest there be any doubt about this position, we respectfully encourage you to consult with the Department of
Defense, Office of General Counsel, included as a “copy to” in this memorandum.



SUBJECT:  Second Request for Withdrawal and Dismissal of Charges in case of
United States v. Mohammed Kamin

the Department of Defense, making arguments that are in direct conflict with official Department
policy. These arguments may also conflict with the ethical rules binding military commission
prosecutors.® This is so whether or not Congress chooses to strip material support from the
Military Commissions Act, as to be amended by the National Defense Authorization Act for
FY10.

4. This case is scheduled to resume on 17 September 2009, the date the previous
continuance expires. See Ruling, P-002, dated 24 July 2009. Permitting this case to proceed
under the present circumstances would further tarnish the military commission system, already
perceived by many as an illegitimate forum to prosecute law of war violations. As the official
specifically designated by the Secretary of Defense to dispose of charges in this forum, you have
the authority to withdraw and dismiss the charges. See R-M.C. 401, 407(a). We respectfully
urge you to immediately exercise your authority and promptly take action on this request. Any
additional forward movement on this case, under these circumstances, is unjust.

5. Thank you for your consideration of this request. In order to ensure a prompt and just
resolution to this issue, we stand by to provide any additional information or answer any
questions. We may be reached at: (LCDR Federico) — (703) 696-9237,
Richard.Federico@osd.mil; (CPT West) — (703) 696-9490 x 174; Clay. West(@osd.mil.

Respectfully Submitted,

By:  Richard E. 7, Federico By:  (ay TH. West
LCDR Richard E.N. Federico, JAGC, USN CPT Clay M. West, JA, USAR
Detailed Defense Counsel for Detailed Defense Counsel for
Mr. Mohammed Kamin Mr. Mohammed Kamin

Copy to:

Hon. Jeh Johnson, DoD General Counsel
(via LCDR James Mills, JAGC, USN, Military Assistant)

? See, e.g. Model Rule of Professional Responsibility, Rule 3.1 (“Meritorious Claims and Contentions™), Rule 3.3
(““Candor Toward the Tribunal”), Rule 3.8 (“Special Responsibilities of a Prosecutor™).
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