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CERTIFICATF: AS TO PARTIES" RULINGSt AND RELATED CASES 

(A)(l) Pm:!;ies ARi2earingBelow: There is not currently a court or 

commission beJow. The United States, through the Department ofDefense, has 

ftIed charges against Petitioner, which are pending review by the Convening 

Authority fur the Military Commissions at Guantanamo Naval Base. Cuba. The 

Convening Authority wiIJ d..~termine whether to refer these charges as capital in the 

military comtnissions. 

Pending referral~ per his own Order, the flnal arbiter ofmatters relating to 

communications and access to cOllilsel is the Command(Ir~ Joint Task-Force 

Guantanamo (ITF-GTfvl0), who issued the Orders that are the subject ofthis 

})etition. See Exhibit A, IntroQuction and Background~ para. 1 {g)1 ("The 

Commander, JIF-GTMO, or his designee~ is the final arbiter for lssues arising 

from this' Order. except to the extent that the mutter is within tile uutbority ofa 

detailed military judget pursuant to the authol'ityyanted by the Military 

Commissions Act. lhe l\.1auual for Military Commissions and the, Regulation fur 

TriaJ by Military Commission.''). 

(AX2) Parties Appearing in This Coun:Petitioner Mr. Mustafa a1 Hawsawi 

and, should a responsive pteadingbe ordered by the Court~ the United States of 
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America" appearingprofonna on behal f ofCommander, Joint Task Force-­

Guantanamo (J'TF--GTMO) pursuant to Circuit Rule 21(b). 

(B) Rulings Under Review! Orders of the Commander, JTF-GTMO. who is 

(mal arbiterr below ofthe questions now being presented to this Court 

(e) Related Cases: Petitioner's co-defendants in the pending charges before 

the Convening Authority are: lV1r. Khalid Sheikh Mohammed, Mr. Wali4 bin 

'Attash; .t\1t. Ramzi bin al Shibhy and r..1r. Ammar al Baiuchi (aka~Alj Abdul Aziz 

AW). It is expected that \\ithinthe same we~k the present Petition is filed t these 

~efendants will be filing a complaint in th~ Federal District Court below. 

Ulllike Petitioner, co~defendants are represented by civilian learned counsel. as 

well as military counsel; civilian counsel are filing in the District Court on behalf 

oftheir respective clients. Civilian defense counsel are not required to seek 

permiSSion of the Judge Advocate General ofthe U.S. Navy before :filing in federal 

district court. 
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RELIEF SOUGHT 

Petitioner requests that the Court hold the subject Orders of Commander, 

loint Task f'orce -Gual1tauamo~ are unconstitutional under the First and Sixth 

Amendment) that they violate the statutory right to counsel under the fv1i1itary 

Commissions Act of?O()9 \ and that this Court enjoin enforcement ofsaid Orders. 

ISSUE PRESENTED 

Is the effective assistance of counsel under the Sixth Amendment) the First 

Amendmentt th.e right ofaccess to court~ or the statutory right tp oounsel under the 

Military Commissions Act, violated by Joint 'fask l"orce-Guantanamo~s Orders 

Govenling Written Communications Management for Detainees Involved in 

Military CommissiotlS j and Governing Logistics ofDefense Counsel Access to 

Detainees Involved in ~1ilitary Commissions. where these Orders invade the 

attomey-clientand work-product privilege? 
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I. INTRQDUCTION AND OVERVIEW OF FACTS AND ARGUMENTS 

This is a capital case. Petitioner has been in U,S. custody 

He WllS brought to the custody of loint Task Force-Ouantanamo in Septemher 

2006. In May 2011, the U.S. government issued military oornn'lissions charges 

against Petiti()ner~ alleging invo1venlentin the events ofSeptember 11, 2001. 

Petitioner's, counsel, undersigned, has been detailed to represent Petitioner 

'since September 6,2009. Counsel is Petitioner's lead defense attorney, serving as 

both Petitioner"s learned counsel and military counsel in this potential death 

penalty ca~e. See 10 U.S.C.§ 948a(b)(2)(C), CoUJ1Se1 is located in the continental 

United States., As a result ofthe geographical distance between counsel and 

Petitioner, both d.epend heavily on written correspondence in order to 

communicate. 

The Commander. Joint TaskForce Gnantanamo (JTF-GTh10) issued Orders 

on 27 December 2011, govemingcQmmunications and meetings with any detainee 

involved in military commissions, including Petitioner. Under the Orders 

discussed hereillt Petitioner is effectively .unable to engage in any 'written 

correspondence or exchange any written materials with counsel because abiding by 

these Orders will result in violations ofPetioner' s c,onstitutiona1 and statutory 

rights. 

1 
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This case involves the basic right ofthe Petitioner-to engage ineonfidential 

correspondence and com.munications with his detailed U.S. NaVy attorney who is 

also hisleamed counsel in this capital case. Over the past three months, lointTask 

Porce-Guantanarno Bay em ..GT'MO"), the Department ofDefense r'DoD~') 

component responsibt~ for the detention ofGUa.ntall$mo Bay detalnees* has 

lurched from one: l~gal mail policy to another" each more intrusive to the attorney" 

client relationship than the last. Like the preceding policies, the OrderS currently 

in force makes such confidential communications impossible. 

tv1andamus and prohibition are extraordinary remedies to be applied only in 

extraordinary circumstances. The situation facing petitioner, however, is indeed 

, extraordinary. His constitutional and ~tatutory rights to counsel, in a capital 

military commissions casei' are being infringed by Orders now in effect. Petitioner" 

moreover, has no recourse for ensuring pt"otection ofhig right$. other than through 

the pr<sent Petition; because the charg~against him have not been referred for 

trial, there is no military judge assigned to his case from whom reliefmay be 

sought; and because he is represented solely by military learned counsel who is 

required to seek permission of tbe Navy Judge Advoca~ before any federal filing. 

Petitioner is unabJe to file a complttint in federal district court, with his co­

defendants, who are represented by c<ivilian learned counsel. Upon undersigned 

UNCLASSIFIEDIIFOR PUBLIC RELEASE 




UNCLASSIFIEDIIFOR PUBLIC RELEASE 


counsel's request to appear in federal district court, tbeNavy Judge Advocate 

declined to grant permission and instead directed counsel to seek reltef in this 

Court. 
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D. STATEMENT OF FACt'S AND SUMMARY OF THE CASE 


Petitioner haa been in custody at ITF ..GTMO since Septemberll2006~ and 

represented by counsel since April 2008. The U.s. Govennnent brought charges 

against him on May 31., 20) I., in the Ouantanamo military commissions, for bis 

alleged complicity in the attacks ofSeptember 11, 2001. In preferring the eharges, 

the prosecution asked that the Convenh1g Authority for the I\1iHtary Commissions 

(CA)refcr the ease aseapital. If the CA designates the case as capital, Petitioner 

will be SUbject to the possibility ofexecution in the event ~fconviction.' 

Petitioner'!) Coun$el~ undersigned., is located in the continental United States; 

because ofthe trave.} required to meet in person~ and the infrequency of flights to 

Guantanamo, PetitiQner and Counsel depend heavily on written correspondence in 

order to maintain communications. 

A. Background Leading to the JTF..GT.MO Orders 

The Orders challenged here are ineffect now. ,As a direct result of these 

Orders having been implemented on 27 December 2011, Petitioner is unable to 

meet orcommunic~te with mUitary defense counsel assigned to him. 

On 27 December 2011~ the Commander,. Joint Task Fprce~Guantanamo 

I In 2008, Petitioner's C.8se was previously referred capi~ b~ on allegations 
nearly identical to the currently pending charges. The ea.rlier charges were 
dismissed in January 2010, following a change in presidet1ual administnltions. 

4 
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(JTF-GT~10), Rear Admiral (RDML) David B. Woods issued two orders 

governing communications and meetings with any detainees held at Guantanamo 

Naval Base, Cuba. See Attachment A e~Order Order Governing Written 

Communicati<;ms lvfanagement for Detainees Involved in. Militaly Comrnissions," 

hereiuafter, "legal mail Order'}; Attachment B {"Order ,Governing Logistics of 

Defense Counsel Access t(} Detainees Involved in Military Commissions,u 

hereinafter, Uclient visits Order~'). 

I. Pra(!tiees Prior to the Reeently-issued JTF-GTMO Order Governing . 
Mail . 

Issuance ofthe two recent m Orders governing Communications and 

Logistics fol1owed a series of other rules and ITF guidelines that attempted to 

govern mail and client visits, with inerea81nglevels of invasion ofthe attomey­

clien.trelationship in the last three months. 

R. The 1008 Buzby Memo 

In May 2008, a prior JTF Commander, Rear Admiral Mark H. Buzby, issued 

a policy governing legal mail,. legal visits, and related matters, known as the 

~'Buzby Memo.~~ Att.aemnent C The Buzby Memo set forth a oomplex) multi-

layered scheme; for evaluating whether a detainee is elltitled to receive documents 

as legal mail. 

:5 
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This policy, however, was not applied in such a way as to intrude on 

confidential communications. Under the procedures that were practiced for more 

than three years, commissions counsel were required to mark each page ofally 

docum.ent going to a detainee with counsers name and Petitioner's detainee: 

number. Ifthere were any questions about any document found in a. detainee~s 

possession~ therefore" the counsel with whom the document origina;ted could be " 

sought ouL Using these procedures without incident, detailed military Jawyers for 

the mostpat4 corresponded effectively with their clients through secure channels 

established by the Department ofDefense and implemented with the cooperation 

oflTF-GTMO.2 

h.. October lGl1: Tbe "Baseline Re\liew 

In October 11 t 20] 1~ however, JTF--GTMO began an unp.recedented manner of 

enforcing the Buzby 1\iemo. 

Z In fact, the Staff Judge Advocate for the ITF Commander inftlrmed 
Petiti6ner'5 counsel, and also testified at a hearing in the al Nashiri caset that the 
later rtviewconducted ofall detainees' legal materials was not provoked by any 
incldentandyielded no significant contraband. Att. D" 14. 
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Buxby Memo. Exhibit D,14 

called the "baseline revlew~-·-

Petitioner nor his defense counseL was told in advance oftb.is search and seizure. 

Petitioner's .;ounsel was advised!, after the fact, that legal materials were search and items 

that were deemed Hnot ~ireetIy :related" to plaintiffs' representation were seized; the Staff 

Judge Advocate (SSA) for JTF-G1MO supervised the search conducted by unknown 

presumed members of theJTF command. 

In a case that is currently before a military commission, United States va. Al 

Nashiril the military judge hearing that case reacted swiftly to JTF-GTMO's tlueat to the 

confidentiality of legaJ mail. Finding the purported distinction between '~cursory review" 

and "reading" to be blurry!' Au.. E, at 115,. 123~ Military Judge Pohl concluded: "The 

government proc«fures that were employed during the baseline review infringes on the 

attomey-client privntge~n Alt. E,) at 168. Judge PohJ ordered that Mr. a1 Nashiri~s 

counsel must mark privileged communications as such, and that JTF-G'IMO must respect 

those markings without further review. Att. E, at 169. Military Judge poors ruling 

gover,ned only Mr, a1 Nashirl. 
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c. 	Defense Counsel'$ Attempts at Resomtion, Following tbe ·~Ba5elil1e 
Review'" 

During the week ofOctober 24..28. 2011, Petitioner met with met counsel 

for JTF..(JTMOin an attempt to resolve the issues with respect to its handling of 

legal materials. Notwithstanding counsel's efforts, on November 1, 2011t counsel 

was infonned tbat aU legal materials would be reviewed. 

In November 2011, JTF-.GTMO developed another system for handling 

matetial$ going to detainees facing military commissions. On November 22, 

RDML Woods issued a new policy ("Revision Policy') fotaU detain~ 

ostensibly based on JTF..GTlvl0's reading ofMilitary Judge Pohl's ruling in 

United StaNts v. al Nashiri. Att. F 

8 
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The Revision Policy defUleO "privileged communications" as ':~original 

handwritten or typed correspondfmc~ between defense counsel and their detainee-

clients bearing the signature of the defense counsel, as well us other attomey­

generated legal materials (for example, draft filings) directly related to the 

defense~»' Art. F, ~.. 2. Under the memo, «non..privi1eged communications» 

included Hpriut media such as newspapers~ magazi~) en-Hne publications; 

pictures, diagrams, and third party cOlnmurucations.'1 AU. F~ , 7 All of these 

materials were to be sent to P~titionerthrougb unprivileged the U.S. Postal service, 

from the United States; counsel could not hand-deliver these items at 

Gwmtanamo.3 

When counsel so~ght to visit Petitioner in Guantanamo, he found that JfF. 

GlMO oonstdered the Revision Policy to restrict not only mail, but any materials 

attorneys wanted to band-carry to legal visits with their clients. Au, D, ~9 

Materials that counsel sought to bring to Petitioner were read, and documents 

constituting work-:product were refused until counsel i+certifiedJ' that the document 

was produced by cotJ.nSeI and his team. ALt. D;t , 9. Citing the Revision Policyct 

JTF...Q'IMOrefUsed to allow counsel to bring to their legal visits materials such as 

~ Mail going through the Pentagonfs U~Sy Postal service channels takes four to six 
weeks toarrjve at Guantanwno. 

9 
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the Convening Authority's approval letter for the assignment of a mitigation expert 

to Petitioner' s case; a transcript ofthe hearing related to the legal mail policy, from.. 

the commissions case ofUnited States v. al NWlhiri; ,public versions ofbriefs on 

the legal mall issue filed with the military eommissions.4; the unclassified version 

of counsel's letter to th~ Deputy Secretary ofDefense protesting the legal mail 

policies~ and the November 22 pa1it':y itself. Att. D, , 10. Counsel for Petitioner 

again comn;mnicared his obje~ti()ns to JJF-GTMO. Exhibit AU. DJ ,9. And. in 

the only current commissions ('.ale before a judge, Mr. al-Nashirrs counsel filed 

another motioll.s 

B.. The JTF..GTMO Orders of December 2011 

l~ The .JTF-GTMO Order Goverrdflg ComoluoieatioDs 

a" Defb'litiODS ofControUedMate:rials Under the Orders 

The Jegal mail Order dictates that materials sent to detainees involved in 

Military Commissions fall into four categories. Counsel are required to mark each 

,. An amicus briefwhic.h a co-defendant's counsel sought to submit toms client was 
refused; counsel was told to send it through the U.S. Postal 8efVice, 
notwithstanding the fact that the Revision Policy claimed it would treat draft 
pleadings as privileged communications. 

5 Mr, a1 Nasbiri's motion is scheduled to be heard before Military Judge Pohl on 
January 17'1 20 12~ 
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page ofmaterials included in attorney-client cornmunications with the .appropriate 

designation f()r each '¢ategory.. The Order requires each category to be treated 

differently with respect to whether it is delivered to the detainee as legal mail or 

non-legal mail~ or not delivered at all (if it is determined to be '\-;ODtrabandH
). 

One category involves HLawyer~C1ientPriv.ileged Communlcations.~ An. 

As 12(e}, at 4. This definition of"Lawyer-Cl1ent Privit~ed Communications" is 

anextraordinarUy narrow category ofattorney communicationsl far narrower than 

the types ,ofmaterials protected by the attomey-elient privilege or materials that 

attomeysare obligated to keep confidential under the Rules ofProfessional 

Condm...1, For example, "Lawyer-Client Privileged Communications" underthe 
. 

Order do not include "third-party eotnmunicationsn or Hprintmedia" Att A, ~I 

6(t)(2)(b}~regardless. ofwhether such materials are attached to a related tetter from 

6 The relevant paragraph of the Order pr<>vides: 

e. Lawyer-Client Privileged COMmunications: 
(I) Defined as communications that are privileged within the meaning 
oflv1CRE S02, which may include original handVtTitten or typewritten 
correspondence between a Detainee-Accused and his Defense 
Counsel bearing the signature ofthe Defense Counsel (or a 
rel'Jresenmtlve ofthe Defe·nse Counsel encompassed by MeRE 502) 
or the Detainee-Accused, as is appropriate for the p.rucular 
communication. 
(2) Attorney Work Product is encompassed within Lawyer-Client 
Privileged Communications. 
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counse1t or brought into a eHent meeting by the attorney for purposes ofdiscussion. 

The next category is entitled "Other Case Related MateriaLt 
;? Such Material 

includes, inter fllia; discovery materials and military commission records and 

filings, whenrele.asable to the detainee. At!;. ~ , 2(t)( 1). 

The third category the Order creates is UMHitat}t Commissions Non Legal 

Mail andMaterial~'· which is defined as "'[a]1t c01l'espondencet documents, media 

in any form, or similar materiaIu that are not La"WYer-Client Privileged 

1 Other Case Related Material is defined in the Order as: 

f. Other Case ...Related Materlal: 
(1) Defined as c,ommunications between a Defense Counsel and a 
Detainee Accused that are related to the Detainee*Accused's military 
commission proceeding bu~ are not privileged v"ithin the meaning of 
MeRE 502* This includes discovery and related material when 
releasable to the Detainee-Accusedt and records ofcommission 
proceedings,. including court filings when releasable to 
the Detainee-Accused. 
(2) Documents initially identified as Other Case·Related Material that 
are $ubsequ~11y ineorporated by Defense Counselor the Detainee­
Accused into work product or lawyer..etient communlcations or that 
are aggregated to support aparticuiar communication or reflect the 
lawyer(s mental impressions or strategy ~ may become Ls",),er-Cljent 
Privileged Communications underMCRE 502. Ifsucb material is 
already in the possession ofthe Detainee-Accused, JTF-GTMO 
personnel ace not responsible for retrieving documents previously 
submitted as ttOther Case-Related Material," orre.marking them in 
conformity with 14 below, 
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Communications or'OtherCase-RelatedMateriaL An. At" 2(g),* 

FinaHy,. the Order creates a category ofmaterial defined as "Contraband:"~ 

8 At Paragraph 2.& the Order states that '''Military Commissions Non..Legal Mail 
and Mat«ial'" is ,cAll correspondence, documents, media in any fonn, or similar 

·material that do not faU within 1I~2.e or 2.fabove. n 

9C Regarding Contraband, the Order states as follows: 

(3) Examples ofContraband include: 
(a) Information relating to any ongoing or completed military, 
intelligellce. security or law enforcement operationst investigations or 
arrests orthe results ofsuch activities by any nation or agency: 
(b) Current political Or military events in any country; historical 
perspeetives or discussions on jihadist activities, including . 
infonnation generated or distributed by or on behalf of foreign 
terrorist organizatio~ individuals or groups engaged in terrorist 
activiues1 to include material such as "Inspire" magazine; 
(c) Information about security ptocooures or changes to security 
procedures at JTF-GTMO or tbe U.S. Naval Station at Guant~amo 
Bay; information about the physical layout ofthe detention facilities; 
(d) Information about the operation ofor changes to the detention 
facility; 
(e) Information about present and foriner detention personnel or 
other U,S~ Government personnel (including tbeirnames, locations or 
assignment history); and . 
(f) Infonnation regarding the status ofother Detainees (incJuding 
former Detainees) at Guantanamo and information regarding any 
detention ofDetainees; and classified. Controlled Unclassified 
Infonnation or Sensitive but Unclassified Information that has not 
been apprc;ved by the Government for release to the Oetaipee­
Accused. 

The Order goes on to broadly state: 
(4) The following types of in1ormation are not Contraband ifDefense 

13 

UNCLASSIFIEDflFOR PUBLIC RELEASE 



UNCLASSIFIEDIIFOR PUBLIC RELEASE 

This category includes rIQt only physical contraband that might be expected 

in this category (e.g., weapons, cigarettes. m()n~t paperclips, etc .... ), but also '~any 

physical item orprohibited information that [defendant1;. or his degignce~ bas 

deemed to be impermissible or inappropriate for a Detainee to possess, be 

informed of(orally or in \\Tiling) or view" (subject to an exception described 

below). Prohibited information is not classified information (which by definition 

cannot go to a detainee). Ratber, "prohibited informationt which Hmay exist in 

any form, including correspondence, documents, electronic media. or similar 

material" is defined by the 1'1"p.t in his sole discretion. Att. Al' 12(h)(1). Certain 

e1asses ofinfonnation that would otherwise be contraband are not treated as sucP if 

"Defense Counsel reasonably beHev4! they are diret-"tly related to the military 

commission: proceeding involving the Detainee~Accused" Att. A,112(h)(4). The 

Order further states; bo\vever, that two categories of"prohibited information 

Counsel reasonably believe they are dUectly related to the military 
commission proceeding involving the Detainee-Accused! 
(a) Information relating to any ongoing or c-OmpJeted military~ 
inteTIigence" security, or law entorcement operations, investigations, 
or arrests, or the results ofsucb activities, t.,y any nation or agency; 
(b) lnformation relating to current political events in any country; 
(c) Information concerning living conditions ofDetainees at JIF­
GTMO;and 
(d) Information relating to the status ofother Detainees~ including 
fanner Detainees. 

(emphasis in original) 
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contraband'" are not subject to this exception and will always be treated as 

contraband: '~historical perspectives or discussions onjihadist activitiesf includill.g, 

information generated or distributed by or on behalfof foreign terrorist 

organi~.ations.} individual$ or groups engaged in terrorist activities" and 

~[i]nformation aboutpresent and fonner detention personnel or ether U.S. 

Goverrunent personnel~' Au.. A,~, 2(h)(3)(b) and (e). 

b. The ~.PrivUege Team't COllcept Under the Commuftications Order 

The Order purports to establish a P-rivilege Team lO that would review 

materials going to the detainees. to ascertain that these materials are 93tegor1zed in 

accordance with the Order's definitions. Att. A, ~ 5. Thi~ Privilege Team is 

expected to be "comprised ofone or more DoD attorneys and one or more 

intelligence or law enforcement personnet'" The Privilege Team members are to 

be ~~bGund by a non-disclosure agreement to preserve the lawyer-cUent and other 

related legany~recognized privileges to the fullest extent possible in a manner 

consistent with [the Communications Order].~' Alt. A,1 Zed). 

The asserted role ofthe Privilege Team with resped toattomey-client 

communications is to inspect the incoming materials for pbysical contraband and 

to ensure that each page afnon-contraband is lnarked as UAttomey-Client 

to No SJJch Privilege Team has been established. as of the time of this filing. Att. D 
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.Privileged C;cnnmunication8;~' "Other Case ..Related Marerial,n or "Military 

COmnlls$ionfP Nott-Le,&a1 Mail and MateriaL'; Att. A. ,. 6(a) - (e). The 

Communications Ordet·states that the inspection "shaH not include a. review of the 

substantive content ofthe Incoming Malt" Att. f " 6(1). The Order t however, also 

contemplates that the Privilege Team wiJI inspect the contents as well as the 

markings ofat least some communications. The inspection {'enables the Privilege 

Team to flag 10rdifferent processing any items that appear to violate this Order 

that are apparent (in plain view) ftOOl the inspection for Physical Contmband/' Att. 

A, 1} 6(f), to witt "material that is not correctly marked~" Att.,11 (6(£)(2). 

Although couched as a '(plain vievl' exception to the general rule, in practice 

virtually aU materials deliv.-ed to the client will be in plain view insofar as every 

page and item oftegal mail must be marked by category and inspected by the 

PrivHeg~ Team. The Order~s examples ofmaterials that the Privilege team may 

determine are incorrectly marked provide evidence of the level of scrutiny that a 

"plain view'! reading would require. lbey include "third-party communications" 

AU:. A. ~ 6(t){2)(a), These cannot be determined as incorrectly marked unless first 

identified (a) to be a {'communication" to the detainee and not some other type of 

document; and (b) sent or authQrize.d by a -I"'third-ptUtY.'1' 'which requires inspection 
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ofthe signature (or other indicator ofthe sender~s identity), and ascertaining that 

the sender is not a member ofllie detainee'slegaI team... 

The determination of whether an attQmey..client communication ism 

interpretive judgment The PriVilege Team must compare the co.ntent ofthe 

(:om~unicationto its understanding of the distinctions between "Lawyer ...Client 

Privileged Communications," '~Other Case:Related MateriaJ,~'1 "Military 

Commissions Non-Legal Mail and Materiaf,'1 and "prohibited information 

Contraband,H Some ofthe determinations will require close examinatloll of the 

content ofthe communication. For exampie~ under the Order's definitions,. 

attomey-client communications that fall wIthin the category of"Other Case ... 

Related Material" may in fact be "Lawy~r-CHentPrivUeged Communications" 

where they are ·'subsequently incorporated by Defense Counselor the Detainee­

Accused into work product or lawyer-client communications or ... are aggregated 

to support a particular communication or reflect the lawyer's mental i.mpressions or 

strategy,t are to be treated as Lawyer ..Client Privileg~ Cotn.rnunications/~ Att. A. 

1f 2(£)(2). Ofnecessity, where the Privilege Team believes that an item of~tOther 

Case-Related Malerial'· is mismarked as "Lawyer-Client Privileged 

Communication,)'l it cannot make that determination until it has reviewed the 

item's content sufficiently to conclude that the item does not "support [another 
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privileged] communication" (}r "reflect the lawyet;s mental im.pressions or 

strategy~' when aggregated with other items. 

In additiont the Order contemplates that the Privilege Te~ inspection wiU 

at least sometimes be detailed enough to discover Hinformation that reasonably 

could be expected to result in immediate and Sl.)Ostantial harm. to the national 

sewrity~ imminent aOOlofvio}ence~ or future events that threaten national security, 

or that presents a threat to the operation of the detention facilities octaV.S. 

Government personnel." Att A~15( d). 

c. 	 COJisequenees Underfhe Orderofluappropriate MarkiBg of Attorney .. 
Client Communications 

For any material going to detainees from coWlSel, defense counsel are 

exp~cted to first sort, mark ,and package the materials in accordance with the 

categories defined in JTFJs Order. Att. A, 16(a)-(e). The materials so marked 

then go to the Privilege Team for Teview~ and discu..c;sion with defense counsel 

about any oflhe material the Privilege Team may identify as improperly sorted, 

When the Privilege iearn determmesthatoommunications have been 

marked improperJy, they are not delivered to the detainee. Att. A, ,6(1)(2). This 

includes '~Other Case-Related .Materialt
; marked as ('Lawyer-Client Privileged 

Communication'" (Att. A~ , 6(Q(2Xa») and "prohibited infonnation Contraband" 
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that defense counsel mark as falling under either of the non ..contraband categories, 

('I 6(1)(3). 

As to these "mismarked'· materials, the Privilege Team is directed to 

··o(ltlSult" with defense counsel "in an effort to address the apparent problem(s}t 

Att. A~ ~ 6(g}. If"discussions" with defense counsel convince the Privilege Team 

that the m.aterials are marked properly and not "prohibited infonnation 

Contraband," the materials are delivered to the client. Att. A, ~ 6(g)(1}. Ift.he 

discussions do not convince the'Privilege Team, the materiels are returned to the 

defense attorney or retained by 1TF-GTMO. and the Privilege Team provides "a 

writtene>cplanation regarding why it was not processed for delivery to the 

Detainee..A<!Cused,n Att. ~ ~i 6(&)(2) and (3). 

uDiscussions'; between the Privilege Team and defense counsel about 

wheilierparticularcommunicatlorL'iare marked inappropriately or constitute 

t~prohlbited information Contraband" require discussion ofthe contents ofthose 

communications. For example, such discussions will include argument over 

whether a particular communi~ation has been '(incorporated by Defense Counsei or 

the Delainee-Accused into work product or lawyer~cUent communications," or is 

'~aggregated [with other communic.ations) to support a particular communication or 

reflect the lawyers mental impressions or strategy," Att. A, ~ 2(f)(2). 
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The Privilege Team decislon isfinai, subject only to the provision of 

paragraph] (g) of the Order making defendant. RDML WaJsh. "the final arbitetfor 

issues arising from this Order.~' AU. A, ~ 1(g) 

The Order alsopmvides that Privilege Team is to keep a log of all materials 

that defense counsel seeks to send to a client detainee. While the Order states that 

this log is not intended to contain information about the content ofany materiall it 

also states that the Privilege Team is to log ~~information about Contraband 01' other 

unauthorized material that was pJacedinto the meeting process by Defense 

Counselor Defense PersonneI:1? Att A, 11 5(c) 

2. The JTfi<;.oGTMO Order Governing Logisties 

The Logistics Order (Attac.hment B) reiterates all the same categories of 

materials defined in the Communications Order. Au. B, m(d)-(b). This Order 

provides that ''ItAll written material Defense Counsel, Defense Personnel, and/or a 

Detainee! Accused bring into and out ofa meeting must be processed and bandled 

in accordance with~' the Communications Order. Att. Bj '5(a). This hroad 

language means that even attorney notes and notes between counsel and client 

must be submitted ttl the PrivUege Team devised under the Communi~ons 

Order. 
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In paragraph 4(e), the Logi~tics Order in effect sets l.lp defense counsel 

again.c;t client: it creates an pbligation for defense C(,)Ul1sel toturn over to JIf-

GThIO any materials obtained from client, if those materials are t'non legal mail or 

materialU that came from client but did not Qriginate ~1th defense counseL Alt. B~ 

The Logistics Order also dictates the procedures and requirements related 

to, inter alia~ defense counsel and e~rt consultants' meetings with their clients, 

Furthennorel it requires that "'Detainee-Aceusedand Defense Counsel will speak in 

the same language or languages during visits to the maximum extent pO$sible, u 

At!. B,f 9t without regard for the special requirement in capital cases ofopen, 

detailedt and unfettered discussion t')f life history and sensitive personal matters 

\\ith the client. It also requites '-Jot least one properly detailed Defense Counsel" to 

be present at every cli~tmeeting, without regard to the special requirement in 

capital cases of frequent and eX1:ensive client contacts with mitigation specialists 

and other e.xpert consultants. Att. B, ~ 6(a). This order also requires that defense 

II Specifically, this provision of the Logistics Ord~ says: In the event any I Non­
LegalMal! llr Material from a Detainee-Accused to individuals other than his 
Defense Counsel (inoluding family) friends. or attorneys other than Defense 
Counsel) are given to Defense Counselor included with Law-yer-Client 
Privileged Communications or Other Case-Related Material, Defense Counsel 
shan return the documents to military personnei at JTF..(iTMO for ]lfocessmg. 
Au. B, '4(e). . 
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counsel disclose the ~urpose ofall medical consultants' vi5i't$ with the ctients~ Att. 

B,1IIO, without regard 10 the; fact such disolosure reveals defense strategies and 

theories~ especially in capital cases. Furthermore, in order to meet with Petitioner, 

oounscl must sign an affirmation) acquiescing to all the krms of the Order, 

regardJessof the ethical conflicts it presents to counsel in carry.ing out effective 

representation that respects the privileged nature of a.ttotney~cHent 

communications. AtL B~' 4(b) 

C. The Current Status of Communications aud Logistics with Petitioner 

Drafts ofthe Order Governing Communications was sent to defense counsel 

around 7:30 p.m. on December 20th
, 2011. The DoD General Counsel's office who 

had proyided the draft orders asked that any comments be turned in by j p.m. on 

December 22M, specifying that che final Orders would be signed on the 23td. On 

December 21~, after 9:15 p.m., DoD General Counsel's office sent to the Chief 

Defense Counsel the draft. Order Governing Logistics. 

Petitioner's counsel, along with co..defendants' counse4 oQjeded that the 

time given fur comment was unreasonable and requested more time to review the 

document; counsel also asked to discuss the Orders with their clients~ in light of the 

importmlce of the issues to the representation. Att. G. Substantively, counsel 

objected on a preliminary basis that the Orders: 
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a. Create irresolvable professional-ethical conflicts for counsel 

because it requires him to violate his duties to maintain the 

confidentiality of privileged and case-related materials. in order to 

carry out their ethical duty ofcommunication with Petitioner; 

b. Violate plaintiffs' Sixth Amendment rights insofar as it requires 

disclosure ofattomey-client privileged material as a condition of . 

representation; and 

<::. Establish an ostensible "privilege team" that fails to resal \Ie 

counsel'5 ethical conflicts; fail to protect the confidential ity of 

attomey-eUent oommunications; and fails to protect plaintiffs' Si:>..1h 

Amendment rights. 

d. Require the signing ofaffirmations that would demand 

Petitioner's counsel ratify the Orders so that be could engage in any 

further communications or meetings with Petiti()ner~ 

e, Exceed the authority ofthe JTF..GTMO Commander, for he 

lacks authority to stand-up a priviJege team; tbe privilege team in 

existence for GTf..10 detainee cases in federal habeas litigation 

answers to the judiciary! not to the Government. 

RDML Woods signed them into effect on December 27th. Since then, no 

communications have been able to transpire between counsel and Petitioner~ ur any 
23, 
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other detainee! JTF-GTMO does not have in place the Privilege Team required by 

its own, Order. Asa result, JJF-GTMO is refusing to accept any materials from 

counsel addressed to Petitioner, legal or otherwise. At!. D, ~~ 11,12 'The last 

communication Petitioner received from counsel was dated December 14, 2011. 

Att. D On December 23,2011 a four pag~ letter from counse] to Mr. Hawsawi was 

rejected for deliver by the Assistant StaffJudge Advocate. Att. D. 

Counsel is scheduled to travel to Guantanamo to see Ills client the week of 

January 4t\ the first available opportunity for travel there since the Order has been 

in effect. Att. D. With the Logistics Order now in place~ counsel may not see 

petitioner without signing the affinnation required by the Order. 
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IlL J1JRlSDICTION 

A. This Court Has Jurisdiction to Issue 'Vrits of Mandamus and 

Prohibition11 


The MeA vests this Court with "exclusive appellate jurisdiction" to 

detennlne the validity Qffinai judgments rendered by military commissions. 10 

U.S.C. § 950g.The All Writs·Act, 28 U.S.C. 1651, giv~s this Court the power to 

issue all writs, including writs of mandamus and prohibitiollt- as necessary or 

appropriate in aid ofits appellate jurlsdietion. Roche v, Evaporated Milk Assn., 

319 U.S. 21 t 26 (1943). 

This Coun is the only possihle forum for review ofthis Petition. Absent 

Petitioner's case being referred to a miliuuy commission, the JTF ..GTMO 

Commander is the final arbiter here. See ge.nerally, Gulfstream Aeroapace Corp. v, 

Mayacamas Corp., 485 U.S. 271 t 271 (1988) The JTF OrderS are tantamount to an 

agency ruling. Cf, Work v, US. ex ret. Rives, 261 U.S. 17:), 184 (1925) 

l2 The collateral order rule is not available heret since Petitionees C8$e·jS not 
before a military commission.. AppeUate jurisdiction under the MeA is triggered 
by the CA~s final approval 'Ofa sentence. See K.hadr v; United States, 529 F3d 
1112. 1116 (D.C. Cir. 2008) ("the 'final judgment? [required to establish appellate 
jurisdiction under the MeA] must be ~approved by the convening authorityl to 
satisfy the statute."). The Court of1viilitary Commission Review~ moreover, 
e:nt~ins interlocutory appeals only from the gQvernment. See CMCR Rule of 
Court 21 (b) (2008). 
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(mandamus is appropriate when agency rulings become uarbitrary and 

capricious)'). 

While the MeA created the Court of'fyfilitary Commission Review (CMCR), 

which, as a military col1I'4 could have authority to issue writs. Dettinger v. United 

States~ 7 MJ, 216 (C.M.A.1979), the Rules ofPractioe for the CMCR specifically 

state that "[p]etitions for extraordinary reliefwill be summarily denied ... ," CMCR 

Rule of Practice 21(b) (2008) Accordingly, this Court is the first appellate court 

for which the seeldng ofrelief is not futHe. Houghton \I, Shafer, 392 U.S. 639t 640 

(1968). The Judge Advocate General ofthe U.S. Navy, moreover, has effectively 

instrUcted counsel that ming io accordance with the judicial process established 

under MeA is military counsel's only recourse. Attachment') H..I<.JJ 

Although mandamus, prohibition and injunction are "drastic and 

extraordinary remedies,u courts with appellate jurisdiction ~an and should utilize 

their power "where appeal is a clearly inadequate remedy." Ex parle: Fahey, 332 

U.S. 25ft 259-60 (1947) Mandamus relief is available to compel a federal official 

if; "(1) [the] individualIS claim is clear and certain; (2) oftkialls duty is 

nondiscretionary" ministerial" and so plainly prescribed as to be free from doubt; 

and (3) no other adequate remedy is available.yt Paf({/ v. Reno, 134 F.3d 929. 931 

U See. discussion, below. 
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(9th Cir. 1997); see alsot: In re Braxton. 258 F.3d 250~ 261 (~Cir. 2001); Anderson 

v. BDWenl 881 'F..2d 1_ :; (2d Cit, 1989)(sarne); Jones v. Alexander", 609 F .2d 778. 

781 (5(h Cir~ 1980)(same) 

1n this instanee~ the practices ofITF-GTMO have, for months now, been 

arbitmry and caprieious. The violations ate clear: patent infringement of the Sixth 

Amendment right to counsel, and of the right to counsel codified in the Military 

Commissions Act, encompassing an invasion ofthe attomey-client privilege in the 

preparation ofa potential capital prosecution. In military jurisprudence~ a 

defendant is "entitled to extraordinaryrelieftQ preserve the integrity ofthe courts-

martial system,u Dunlap v. Convening Authority, 48 C,M.R. 751, 756 (C.M.A. 

1974), overruled on other grounds by United Statss\!, Banks, 7 M.J. 92 (C.M.A, 

1979). No different a right applies here. Petitioner.has no other avenue for 

recourse. This Court has authority to hear his Petition. 

8. Altern1ftively, Petitioner Should be ,Autborized to File his Claims in 
Federal Distrkt Cc>urt, Along with bis Co-'Defiftndants' Civilian Learned 
Counsel 

Undersigned oounsel has 'filed in this Court foIIowing general i.'1Structions 

received frqm the Judge Advocate General (JAG») U.s. Navy. Attachments H-K. 

Learned counsel assigned to Petitione(s co~defendants ate aU civilian oounsel~ and 

as such tbeyare not required to petition the JAG for permission to file in federal 
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court. These counsel~ therefore~ are· filing in the Dis.trict"Court below the same 

constitutional and statutory claims as Petitioner. 

'The U.s. Congress eodified not only a right to counsel in military 

commissions,. 10 U.S.C.§§948k, 9490. but it right to learned counsel in potential 

death penalty cases prosecuted in commissions. See 10 USC §949a(b)(2}(C)(ii). 

Unquestionably, thereforel .all accused faeing potential capital charges before a 

military commission bas a right to representation by counsel who is learned in the 

defense of death penalty cases, and that right is not limited by the fact that COllIlSct 

wears a military unifonn. 

In the MCA~ Congress also explicitly contemplated oompJiance with the 

American Bar AssociatiQn1 s Guidelines for the Performance ofCounsel in Death 

Penalty cases. Indeed, Congress relied on those very Guldeline$ to instruct the 

Secretary ofDefense as to the structure ofthe learned counsel requirements in the 

military commissions. See H.Rep.. 1tl-288; sections 1801-07 (NOAA 2010):4 

t4 The Come-renee Report to the National Defense Authorization Act of2010 
mandates as follows: 

The conferees further expect the Secretary [of Defense JJ 
in prescribing regulations under section 948k(c)(2) of 
title 1ft United States Code [calling for regulations in the 
appomtmtnt ofcapitaJ-quaUfied counsel], to give 
appropriate consideration to the American Bar 
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The ABA Guidelines state that: "Due to the lrrevocableand extraordinary nature of 

the penalty) at. every stage oCtile pr(lceedings eounsel must make extraordinary 

"efforts on behalfof the accused r, ..1[T)hese efforts may lleed to include litigation 

or administrative outside the confines ofthe c.apital case itself: n ABA Guideline 

1.1. Therefore, the MeA contemplates that learned counsel, including leamed 

counsel who happens to be military counsel as well, may be obligated to engage in 

the advoctlCy that is inherent in the defense of a capital case, including litigation 

outside the confmes oCthe capital case. 

The primary relief requested herein is that the new Orders be dec~ared illegal 

and enjoined. However, should the Court detenntUe that resolution of these issues 

may require factUal inquiries that are more appropriate for a district court hearingt 

Petitioner requests in the alt~mative that the Court order that Petitioner~s counsel 

be pennitted to 'app~ in district Gourt to present the instant chalh ..~e. 

Association' s Guidelines for the Appointment and 
Performance ofDefense Counsel in Death Penalty Cases 
(Pebruary 2003) and other comparable guidelines. 

ort\u1her note, Congress intended fur the learned counsel provision in the 
MeA to have the i.'meaningthat is commonly attributed to the same words in 
section 3005 of title J8, United States Code,~l the statute governitlg the 
appomta:tent ofcapital counsel in federal court. 

29 

UNCLASSIFIEDJlFOR PUBLIC RELEASE 



UNCLASSIFIEOIIFOR PUBLIC RELEASE 


A~ The Sixth Amendment Guarantees flIe Rights to Effective Assistance of 
CODusel and to Privileged Communications with Counsel 

A.~ an accuse.d in a potentially capital criminal proceeding, Petitioner has 

Sixth and Eighth Amendment rights to oounsel. See Ra.ful v. Bush; 542 U.S. 466, 

483, n.lS (2004) Under the ~iiUtary Commissions Act of2009~ .Petitioner also has 

a statutory right to counsel. See 10 U.S.C. §§ 948~ 94ge(b)~ 949g(a); see at Odah 

'V. United States, 346 F. Supp. 2d C 5 n.6 (D~D.C. 2004) (declining to address 

whether RaJul, 542 U.s, at 483 n.lS) desmbed a constitutional right to counsel tor 

detainees because detainees clearly possessed a statutory right to counsel). The 

legal analysis of the attorney-client relationship is the same, whether the right to 

the relationship is constitutional or statutory in nature. A1Ckk:lh, 346 F. Supp. 2d at 

U n.12. 

NotablY fur purposes of this Petition~s discu.ssion, where pretrIa.l detainees 

such as Petitioner are concerned, "the p.'esumptively innocent status of these 

individuals requires even closer scrutiny of limitations on their fundamental rights 

and liberties than is warranted when the same restrictions are placed on convicted 

inmates.'· Taylor v. Ste"retl, 532 F.2d 462, 470, n.11 (5 th Cir. 1976) 

UNCLASSIFIEDIIFOR PUBLIC RELEASE 




UNCLASSfFIEDllFOR PUBLIC RELEASE 

The right to effective assistance of counsel, and the right to privileged 

communications with counsel, are two rights of prisoners that are protected under 

the Sixth Amendment. "[C]ontact with an attorney and the opportunity to 

(!ommunieate privately is a vital ingredient to the effective assistance of counsel 

and access to the courts:" Bach v. Illinois, 504 F.2d lOO:t 1102 (7w Cir. 1914). 

Private (;ommunications between counsel and client are at the core of the Sixth 

Amendment right to tbe effective assistance of counsel. People v. Savage, 838 

N.E.2d 247, 255 (2005) ('~The essence of this fight [to effective assistance of 

counsel] is privacy ofcommunication wIth counse!.") 

"To provide effective assistanee~ a lawyer must be able to communicate 

tieely without fear that his or her advice and legal strategy will be seized and used 

against the client in a criminal proceeding." UnIted States v. Netll!> ~52 F: Supp. 

834,839 (D.D.C. 1997) The fi-ghtto confldentialleSalmail is a direct extension of 

those rights assured under the Sixth Amendment. A 'i'risonert$ interest in 

unimpaired, contidential eonununieation with an attorney is an integral component 

of the judicial proces~ and, therefore..... as a matter of law~ mail from an attorney 

implicates a prisonees protected t.egal mail rIghts:' Sallier v. Brooks. 343 F.3d 

868, 8n (6th Cjr~ 2003) 
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The Sixth Amendrnentalso applies to protect kiVtyer-client communications 

under the attorney-client privilege. UnitedState:t v. Melvin, 650 F.2d 641, 645 (llih 

Cir, 1981) 1be attomey-dient privilege covers communications between attorneys 

and clients, that is,cotnnlunications from ~n attorney to a client and tram a client 

to an attorney. The Supreme Court bas explained that, "the ,privilege exists to 

protect not only the giving of professional advice to those who can act on it but 

alsQ the giving of information to the lawyer to enable him to give sound and 

informed advice.n Upjohn Co. v. United States, 449 U.s. 3&3, 390 (1981). 

The attorney"clientprivilege enjoys long-standing recognition in military 

law. See United States v. Fair, 2 U.S.C.M.A. 521, 528 (1953) (finding that "The 

rule is designed to encourage full and unrestrained communication between client 

and attomey}~ The Court ofMilitary AppealslS in Fetir further noted that ("fhe 

attomey-t:1ient privilege is, however, not designed solely to protect the client. 

Indeed, theprlvilege originally reste.d not with the client but with the attorney," ld 

The client, and th.e la\.vyer on behalfof the cnent~ may claim the privilege. See 

Mil. Cumru. R. ofEvid+ S02{c). 

Protection ofthe attorney-client pdvilege in military practice extends 

broadly, to covercommunicatiol1$ befl,veen la-wyer and client, whether originating 

15 Now the Court of' Appeals for the AImed forces (CAAF,) 
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from tbe client or from the attorney. See Mil. Comm. Rule ofEvid. 502; 16 see a/so, 

Mil R. Evid. 502. The mHitary thus follows the ruie in effect. in the maj ority of 

federal and state courts. I.~e, e.g.tUnited States v, Bauer) 132 F.3d 504. 501 (9th 

Cit. 1997X·~the attomey~client privilege is a two-way st:rev'1»); Sprague v. Thorn 

Americas, Inc., 129 F.Jd 1355, 1370-71 (lOth Cir.1997) (finding that both. lOth 

Circuit and Kansas state Jaw follow the broader approach, and holding that the 

privilege ltprotect[s] an attomey"s communications tohiscJient without the 

qualification that the com.munications must contain matters revealed by the client 

earlier to theattorneyt)~ In re LTV Securifit$ Litigation, 89 F.R.D. 595,602 (N.D. 

Tex. 1981) (noting the two approaches and endorsing the broader approach as 

more realistic) 

IS Military Commission Rule ofEvioonce 502 provides: 

General rule ojprivilege: A.client·has a privilege to refuse to disclose 
and to prevent any other person from dis:tosing confidential 
eommuttiC$onsmade for the purpose of facilitating the rendition of 
profe.ssionallegal services to the client, (1) between the client or the 
client's representative and the la"yer or the lawyer' s representative~ 
(l) between the lawyer and the lawyees representative, (3) by the 
client or the client'So lawyer to a lawyer representing another in a 
common interest, and (4) between representativ.,s ofthe client or 
between theelient and a representative ofthe client, or (5) between 
lawyers representing the client 
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The a:ttQmey~cHent privilege extends to infonnation that an attorney gathers 

in his investigative role~ as long as these investigative tasks are related to the 

rendition oflegal services. Dunn v. State Farm Fire & Casualty CO' I 927 F.2d 

869~ 875 (5thClr. 1991); LTVSecurities Litigation, 89F.R.D. at 603. 'tThe 

privilege does not require the c;omnu.mication to contain purely legal analysis or 

advice to be privileged. Instead, if a conlmunication between a lawyer and client 

would facilitate the rendition onegal services or advice:, the communication is 

privileged.u Dunn~ 927 F.2dat 875. The facts that an attorney gathers and sends 

to his client are not privileged, but the communication of the facts is. See Upjohn 

Co" 449 U.S. at 395 (explaining that. the "protection of the privilege extends only 

to communications and not to facts"); In re Grand Jury Subpoena, 765 F .2d 1 0 14~ 

1018 (11th Cil. 1985) (holding that although the fact that an attorney gave a client 

notice ofa trial date is not pri.viiege<i, the actual communication from attOrney to 

client is privUeged)~ 

Correspondence that may not fall under the attomey..dient privilege is 

covered by the attorney work-product privilege. '~The work-product privilege 

protects any material obtained or prepared by a lawyer lin the course ofhis legal 

duties. provided that the work was done with art eye toward litigation.H' In re 

Sealed Caset 29 F.3d 715, 7] 8 (D.C. Clr~ 1994) {quoting In re Sealed Ca$e~ 676 

F.2d 793~ 809 (D.C. CiT. 1982». Even iftbe material the attorney obtains is purely 
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factual, Ha la\vyer's factual selection reflects his focus; in deciding what to include 

tsnd whaf to omit, the lawyer reveals his view ofthe case.~' Dlrector. Office of 

Thrift Supervision v. YiMon & Elkins, LIP, 124 F.3d 1304. 1308 (D.C. Cir. 1997). 

Because of the importance ofprotecting doc·uments which "tend[] to reveal that 

attomeyts mental processes.t 
! Upjohl1 Co" 449 U.S. at 399, tbe work product 

privilege protects the correspondence ofattorneys, as well as other documents they 

obtain booause of the prospect oflitigation. In re Sealed Case, 146 FJd 88t 884 

(D.C. Cit. 1988). 

1. 	The JTF-GTMO ,Orders. preclude privileged communications 
with counsel. invading the attorney-client privilege and thereby 
rendering touosel ineffective 

By systematically rev.iewing legal mail from defense counsel, and defining 

i~legal.majr\> as c.onsisting only ofletters from counsel to Petitioner, the ITF­

OTA-iO orders invade the attomey ..ciient privilege. Counsel must be able to 

reference in co~spond.enee) and include in correspondence, \\rbatever matters 

counsel in his professional judgment deems pertinent to the attnmey-client 

relationship and development of a 4efense. JTF-GTIA:O's unilateral determination 

as to wruu communications fall under the attomey~c1ient privi1ege~ coupled ¥lith its 

arbitrary and capricious review <)fcommunicationS;. precludes counsel from 

effectively representing Petitioner. JTF-GTMO is therefore infringing on 

Petitioner's Sixth Am~dment rights. This infringement is particularly egregious 
3S 
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here, \vhere Petitioner has not yet been tried. See Tay!.ort 532 F.2d at 470, n.ll 

(applying greater scrutiny to invasion of rigilfS.of pretrial detainees)~ AU the more 

80,- since Petitioner may also be facing a death sentence. See Woodson: v. North 

Carolina, 428 U.s. 280, 305 (1976)(plurality). '·[T]he penalty ofdeath is 

qualitatively differ.ent ft{U]1 a sentence of unprisonment,. however long...Because 

ofthat qualitative difference, there is a corresponding difference in the need for 

reliability in the determination that death is the appropriate punishment in a 

specific case.n Jd The requisite reliahility for a capital ease is simply not 

achievable \vith JTF-GTh.10's existing orders. And, as sucht the effective 

assistance of counsel~ which necessarily involves privileged communications 

between lawyer and clientt is also flot possible 

B. R~gl1lating a Prisoner's Ability to, Communicate by CODtr(}tling Mail 
Implicates the Right ofAecess to Courts and the First Amendment 

authorities to assist inmates in the preparation and filing of.meaningfullegal papers 

hy providing prisoners with adequate law libraries Qf adequate assistance from 

persons trained in the Jaw.'~ .Bounds v. Smith, 430 U.S. 817) 828 (1977) This right 

ofaccess to courts is implicated where the ability of an inmate to engage in private 

communications is jeopardized" See Taylor, 532 F.2d at 472-73. 
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Though constituting distinct rlghts, the law sutfoWlding prisoners' right of 

access to courts has 4*become inextricably intertwinedt't with the law regarding 

First Amendment rights. Brewerv. Williams7 3 F.3d 816" 821 (51n Cir~ 1993) 

Thus, under settled precedent~interferenee with attorney mail also violates the First 

AmendmentrigJlts of the prisoner. Al..Amin v. Smi~ 511 F.ld 1317, 1333 (11th 

CU-. 2008); Jones, 461 F.ld at 359; Davis, 320 F.3d at 351; Knop v. Johnson. 977 

F.2d 996~ HH2 (6th Cit. 1992); see generally. Hudson v. Palmer, 468 U.S. 517~ 523 

(1984)(in which the Supreme Court reafflnned the right of ft-ee speech for 

prisoners) A First Amendment infringement can be found where an inmate's mail 

is opened and read in an arbitrary and capricious fashion. See Parrish v, Johnson} 

800 F .2d 600, 604 (6th Cir. 1986)~ see alao~ Merriweather v. Zamora, 569 F .3d 

307~ 316-17 (6<b Cit. 20(9); Sallier! 343 Fold at 373-14~ 

The law protects a prisonert s right to obtain materials that affect his case or 

imp~ct his rights. "The right of a prisoner to receive materials of a legal nature, 

whicb have impact upon or import with respect to that prisonefs legal rights and/or 

matters, js a basic right recognized and afforded protectiG!1 by the cow1s.'~ Kensu 1-+, 

Haigh, 87 F.3d 172, 174 (6th Cir. 1996), dting Wolffv. McDonnell. 418 U.S. 539 

(1974). The protections and precautionary measures taken with regard to an 

inmate t s mail are stem from his right ofaccess to courts. A prisoner' 8 "right of 
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access to the courts requires that incoming legal mail from his attorneys, properly 

marked as such, may be opened only in the inmate1 s presence and only to inspect 

for contraband." Al-Amin v. Smith~ 511 F.3d at 1325; see also Wolffv. McDonnell, 

418 U.S. at 577; Jones v. Brown, 461 F.3d 353,358-59 (3 rd Cir. 2006); Kaufman v. 

McCaughtry~ 419 F.3d 678,686 (7th Cir. 2005); Sallier, 343 F.3d at 877-78; Davis 

v. Goord, 320 F.3d 346,351-52 (2nd Cir. 2003); Powells v. Minnehaha County 

SheriffDep't, 198 F.3d 711, 712 (8th CiT. 1999); Bieregu v. Reno, 59 F.3d 1445, 

1458 (3rd Cir; 1995), overruled inpart on other grounds by Lewis v. Casey, 518 

U.S. 343 (1996); Guajardo v. Estelle, S80 F.2d 748, 757..58 (5th Cir. 1978); Taylor, 

532 F .2dat 475 (holding that right of access to courts requires opening mail only 

in presence ofprisoner, and then only to inspect for contraband; "it does not entail 

reading an enclosed letter.") Actually reading a prisoner's mail is an even more 

serious violation ofa prisoner' srights than merely opening such mail outside his 

presence. Bieregu, 59 F.3d at 1456; Lemon v. Dugger, 931 F.2rl 1465, 1467 (11th 

Cir. 1991) 

1. 	JTF..GTMO'$ Orders allow for control of mail in such a 
manner that they violate the right of access to courts 

ITF-GTMO's Orders so narrowly circumscribe what constitutes protected 
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mail that they allow for all but letters received directly from counsel to be read.17 

The Orders entail far more than inspection for contraband therefore. See AI-Amin, 

511 F.3d at l325. The ITF's narrow reading of what materials constitute protected 

communications, moreover, does not reflect common understanding and practice. 

See Taylorl 532 F.2d at 475 (holding that an inmate's right ofaccess to the courts 

requires that incoming prisoner mail from courts, attorneys, prosecuting attomeys~ 

and probation or parole officers be opened only in the presence of the inmate). 

The Sixth Circuit also agrees with the analysis in Taylor. See Sallier, 343 F.3d at 

877 (holding that mail from the courts to an irunate constitutes legal mail, 

protected under the right of access to the courts) JTF-GTMO's orders are so 

broadly written that, on their face, they violate the right of access to courts. 

Furthennoret since sole and final discretion vested in the JTF-GTMO 

Commander to determine what materials faU into which categories under the 

Orders' defmitions~ the Orders are open to arbitral}' and capricious enforcement. 

Such broad discretion in the hands of the detention authority violates the First 

Amendment. See generally~ Parrish, 800 F.2d at 604. 

Ii And even letters from counsel have been read and excluded by JTF-GTMO 
personnel. See Att. D. 
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2. Existmg Law Proteels a Broad Class of Correspondeoee aAd 
Communications with Prisoners 

Protected legal mail goes far beyond simply those communications that are 

covered'by the attorney-enentprivilege - and far beyond the ex.tremely narrow 

category ofmaterial that the JTF-GTMO Orders define as "legal mail" warranting 

protections. 

Several courts have explicitly said that the protections for legal mail extend 

beyond the attomey-clie:nt privilege. MUltiple courts have held that ulegal mail'~ 

includes a prisoner! s correspondence with people in the legal system who are not 

attorneys at a11, much less theprisoner·s attorney. Jones, 461 F.3d at 356 (oourts 

and third parties); Sallier. 343 F.3d at 877 (courts); Muhammad v. Pitcher. 35 F3d 

lOf:n~ 1083 (6th Cir. 1994) {Attomey General's Office); Taylor, 532F~2dat470 

(court~ proseeuting attarneys, probation officers) government agencies, and the 

press). ACCOldingty~ what ronstitutes legal mail-· even fur those already 

convicted ofoffenses - has been broadly defined. See Kensu,> 87 F.3d at 174. 

eTherefore~ we today define "!egal mail" to include delivery of legal materials to a 

prisoner, properly and clt:nrlY,tnarked as legal materials, via the U.S. Posta] 

Service or alternative private courier services, and hand delivery.~) In fact, the 

analysis of legal mail protections does not depend on whether any particular item 

of legal mail is oonfidential at all; it is the p;licy ofopening legal mail that violates 
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the prisoner's rights. Muhammad. 35 F.3d at 1084. Protected legal mail includes 

$'eorrespondence that impacts upon or has import for the prisoner)s legal rights, the 

attomey"'client privilege, or the right ofaccess to the courts.n Sallier, 343 F.3d at 

874. Despite varying definitions oflegat mail, "there is general agreement that 

mail from a prisoner's attorney is always included in such a definition." Sallier~ 

353 F.~d at 817. 

Since the JTF-GTMO orders presumably do not allow fOr anything but 

letters from attorneys to go throush unfettered to clients," the orders effectively 

censor communications and directly violate the recogni.7£d right ofaccess to 

courts.!' 

3.. JTF'-GTl\fO"s policy of reviewiag mail. even through its 
erstwhile privilege team. does not .:ompl)" with eximll3 law 

While prison officials may open mail in the presence ofan inmate, Wolfj; 

418 U.s. at 577t this authority does not mean they may read any prisuner's 

correspondence. Tf,l'J'IOY1 532 f.2d at 475. "The purpose of opening mail In the 

inmate's presence is to p!0tect his attorney/client privilege and to proteot the 

confidentiality ofother legal matters.n Harrod v, Halford, 773 F.2d 234t 235 (8th 

Cir. 1985) (per curiam). It matters not wheWex' the mail is delivered by hand, via. 

It On December letter from counsel to Mr. Hawsawi was 
rejected by ......n'.......... Staff Judge Advocate. AU. D. 
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the U.S. Postal Service, or some other means, "it is the content and not the method 

ofdelivery whicb is the subject of the protected right.'~ Krmsu, 87 F.3d at174. 

MoreoVet~ the fact that officials reading the mail may be entirely trus.tworthy is 

irrelevant. Taylor, 532 F.2d at 476 ("The controlling motor is that attorneys or 

prisoners may fear that a prison emp10yee who reads inmate correspondence will 

abuse the sensitive infonnation to which they have access.')~ see also, Smith v. 

R()hbins~ 454 F.2d 696,691 (1- Cir. 1912) The policy concern therefore, is the 

chUJing effect on comnumicatluns and the development of litigation and defense 

strategies ola third partyts access to mail. Tay/oll 532 F.2d at 476 f"the inhibitory 

effect of a: jail offioial's access to information contained in this correspondence 

may'diminish an i~ate·s lawful access to the courts.") Again, as noted above-, 

such concerns about the protection of a detameebs rights are heightened where the 

detainee bas yet to be tried. ld_ itt 410. n. 11. 

The breadth ofJ1F..GTMO~s Orders necessarily bas a chUling effect on 

communications for Petitioner. Petitioner will ha.ve no right t.o be present when 

mail is opened. Under the Orders. moreover. mail that should be legally protected 

wiU be reviewe<t translated (and thus read), copied and saved by government 

authorities. Confidentiality is compromised from the outset under the Orders as 

written, for the Privilege Team (should it come into existence) answers to the 

Govermnent that is prosecuting Petitioner. 
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V. CONCLUSION 


lTF-GTMOts Orders invade the attomey-client privilege and work-product 

privilege and thereby preclude the right to eff~tive assistance of oounseI~ in 

violation of the Sixth Amendment. Furthermore, these orders infringe on the right 

of access to courts protected under the First and Sixth Amendments. AccordinglY1 

a writ must issue, instructing that the Orders cannot be enforced as written. 

Respectfully submi~'-

~~ ~A~---·--------
WALTE)t-B. RUIZ 
CDR, JAGC, USN 
Office ofthe Chief Defense Counsel 
Military Commissions 
1099 14th St, 2nd FI. 

. Washington, DC 20005 
Telephone (703) 588-0430 
Counsel fOT Petitioner 

Dated:.i January 2012 
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CERTIFICATE OF COMPLIANCE 

I certify that the attached PETJTION FOR \\-iJUT OF MANDAMUS AND 

WRlT OF PROHIBITION contains _9236_ words. 

This certification is executed on January ::L, 20 12~ at Arlington,. Virginia. I 
declare under penalty ofperjury that the foreguing is true and c-Orrect to the best of 
my knowledge. 
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CEItTIFlCATEOF SERVICE 

1, the undersigned, declare that I am a United States citizen and over 18 
years ofage~ and that I am the attorney ofrecord for the Petitioner in this case. 

I am a member in good standing oftbe Bar ofthe State ofFlorlda,baving 
been admitted before the Supreme Court ofthat State. 

I have an application pending for admission before this Court 

My business address is 1099 14th Sf., NW1 2nd Fl., Washington t DC 20005. 

On January i" 2012, I caused to be served by hand the document described herein 
to; 

Mr. Robert Easton 

Office ofthe General Counsel, Department of Defense 

1099 14Th Street~ NW, Washington DC 20005 

for ADM David B. Woods, Commander 

Joint Task Force-Guantanamo. Department of Defense 

On January i., 2012~ I caused to be served electronically the document described 
berein to: 

StaffJudge Advocate. Joint Task Force-Guantanamo 

joint Task Force..Quantanamo:t Department ofDcfettse 

Ms. Karen Hecker 


Office ofthe General COUJlsel~ Department of Defense 
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Ed Ryan, Prosecutor 

Offioe of th.c Chief Prosecut.or 


Military Commissions 


1610 Defense Pentagon 


Washington, DC 22310-1610 

Robert Swann, Prosecutor 


Office ofthe Chief Prosecutor 


Military Commissions 


1610 Defense Pentagon 


Washington, DC 22310-16 I 0 


BGEN MarkMartins, Cruef Prosecutor 


Office ofthe Chief Prosecuter 


Military Commissions 


1610 Defense Pentagon 


\Vashington~ DC 223l()-1610 

A copy of: PETITION .FOR WRlT OF MANDAMUS AND WRIT OF 
PROHlBITION; 

This certification is executed on January .11 ,2012,. at Arlington, Virginia. 1 
declare under penalty of perjury that the foregoing is true and correct to the best of 

my knowledge. .. ~ 
,~~~

?< . 

WALTERB.RUIZ 
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